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Gary Goodman appeals his sentence for twenty-six counts of health care

fraud and conspiracy to commit health care fraud.  Raising a preserved error under

United States v. Booker, __U.S.__, 125 S.Ct. 738, 756-57 (2005), Goodman

contends that the district court erred in sentencing him by not considering evidence

of his failing health under the advisory United States Sentencing Guidelines, 18

U.S.C. § 3553(a), and seeks a limited remand pursuant to our decision in United

States v. Ameline, 409 F.3d 1073 (2005) (en banc). 

We review preserved Booker error under the harmless error standard.  

United States v. Seschillie, 310 F.3d 1208, 1214 (9th Cir. 2002).  Although the

government bears the burden with respect to harm, United States v. Olano, 507

U.S. 725, 734 (1993), in most cases the determination of prejudice turns on an

objective analysis of whether the error actually influenced the outcome of the case. 

Seschillie, 310 F.3d at 1214.  

Under Ameline, we will remand to the district court cases involving

remedial Booker error where the record provides an insufficient basis to determine

whether the sentence would have been different but for the error.  409 F.3d at

1078; see also United States v. Moreno-Hernandez, 2005 U.S. App. LEXIS 17357

at 24 (9th Cir. 2005).  Here, the record is sufficient to make that determination.  
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Defense counsel presented to the district court information regarding

Goodman’s health at the sentencing hearing.  In explaining the different sentences

for defendants Goodman and Heidi McBride, the court cited a range of factors it

had considered.  Although these factors did not include Goodman’s health, the

district court indicated that the sentences reflected the “totality of the

circumstances.”  Finally, the district court provided several alternate sentences to

reflect possible outcomes of the then-pending decision in Booker.  Significantly,

the district court followed this recitation by indicating that the sentence would be

the same even without the Sentencing Guidelines.  In these circumstances, the

record is sufficient to conclude that remand is not in order. 

AFFIRMED.  


